CJ 115 – NYS PENAL LAW
Do the Snyder Incident 

Question to the class – What is the NYS Penal Law?



Is it the only set of laws in New York State?



Name and identify some leading other laws….

Definition of the NYS Penal Law:

· It is a collection of rules and regulations that dictate everyday life

· It regulates public order

· It defines commissions or omissions of various circumstances

· It defines punishment for those infractions

· IT IS A COLLECTION OF PRIOR NOTICE
PRIOR NOTICE


It is something that regulates behavior that is written down


There is authority supporting the writings

WHAT IS ITS INTENT?

· To define criminal acts

· To spell out its respective punishments
· To give fair warning to any potential violator

· To spell out the various degrees of the criminal offense

· TO ESTABLISH PRIOR NOTICE
What is a criminal offense?

THE COMMISSION OF AN ACT PROHIBITED

OR, THE OMISSION OF AN ACT REQUIRED;
BY THE PENAL CODE OF AN ORGANIZED POLITICAL STATE.
Define the above:


Cite examples of all three

What does this all mean?  We just determined through the above definitions: 

1. it must be written down somewhere as law PRIOR to the incident

2. the entity creating this must have authority to do so



– the ability to make law authorized by law
3. if it is not defined as a violation of law, the act is to be deemed not criminal in nature

4. if it is not criminal, you – as the police officer – might still have to act

5. even though it might not be criminal, it might be a civil action

What are the various categories of prior notice?

1. felony

2. misdemeanor

3. violations

4. traffic infractions








Felony





Crimes
<









Misdemeanor

Criminal Offense
<








Violation








Traffic Infractions


What are these symbols?         §





(
How to read a section of law:
        §120.00(1)

Article 10 – Section 10       Definitions

· Once into the career, you will get to know the legal dictionary quite well

· You must know the terms as they apply to the Penal Law vs. ordinary meaning

· This is where you might get the “pucker factor” during a trial

Article 15
CULPABILITY

· My working definition is BLAME
· Who is to blame?

· How much is that person to blame?

· Is someone else to blame for the defendant doing the criminal act?

· IF THE PERSON WHO DID THE ACT IS NOT TO BLAME, DO YOU STILL ARREST THIS INDIVIDUAL?

Culpable Mental State    Section 15.05


I add a fifth element  - UNLAWFUL

· THE INCIDENT HAS TO BE UNLAWFUL TO MAKE AN ARREST.  

· YOU CAN HAVE ANY OR ALL THE OTHER FACTORS AND IT MIGHT NOT BE AN ILLEGAL ACT!


RICKU

Section 15.10



STRICT LIABILITY

Does not need a culpable mental state


It is simply illegal and that is all that matters


You have no excuse and cannot use one

        Example: being found on a military base, jail contraband, possession of illegal drugs 

MENTAL CULPABILITY


Need a culpable mental state including the unlawful [as I state]

   Example: I state that I will kill you and then having no legal right to do so, I shoot you, 

        killing you.

Section 15.20
   IGNORANCE

A person is NOT relieved of criminal liability as a result of ignorance, unless as 
pertaining to subd. 1[subsections a,b or c].


These are called EXCEPTIONS, of which the law is full of:



…as defined herein



…as defined in a supplement to a section of a law



…good faith exception



An honest belief that you were acting within the legal limits of the law.

A person is NOT relieved of CRIMINAL LIABILITY unless…..

…see exceptions

Section 15.25
   INTOXICATION

· Not a defense
· Only when a section provides as such

· Only when proof as to INVOLUNTARY INTOXICATION


DEFINE INVOLUNTARY

ARTICLE 35    DEFENSE OF JUSTIFICATION
· One of the most important sections for anyone in public safety

· Anyone that might have to use force upon another in their job

· A police firearms instructor might be sued and held liable as to a police shooting if the courts deem the officer was not properly instructed, even if the office was acting as he was trained.

· Vicarious liability 

· Key word throughout the entire section is REASONABLE


That action that a reasonable person would do


Those actions that are reasonable


Define the standard for determining reasonable
Section 35.05

Read it in class

Section 35.10    Justification; Use of Physical Force generally

IT IS ILLEGAL TO USE FORCE ON ANYONE.  YOU CANNOT HARM OR CAUSE ILLICT PHYSICAL CONTACT WITH ANYONE THAT MIGHT RESULT IN INJURY /PAIN

Subdivisions 1 – 6 are nothing more than exceptions to that rule
1.   Parents allowed to use force on children under the age of 21 still living at home

2.   Jails allowed to use force and restrain inmates for maintenance of control

Cite Onondaga problem with shackling


Security chair at PSB


Pepper gas – spray and grenades, restraints and non-lethal weapons

3.   Common carriers of passengers may use….    


What is a common carrier?

     The shoe bomber on the airline and actions of the passengers…..


………were the passengers and actions reasonable?


      NYC taxi cabs…….


Can a school bus driver use force on the bus to maintain control

4.   Physical force to prevent suicide or self inflicted serious injury  


MUST BE LESS THAN DEADLY PHYSICAL FORCE ADMINISTERED


ROCHESTER POLICE MISTAKE


Martville domestic, GATP suicide hot line and pepper gas

Use of Non-lethal weapons

      Question for class: Ledyard fire/shotgun incident


Use of MHL 9.41 versus Penal Law

5.   Licensed physicians in treatment    
             Key word is licensed to treat in NYS

Applicable to EMTs and medics


Does not recognize faith healers, religious practices, etc.

6.   Defense of persons or premise   


Level of force must be reasonable to that crime


This is where a lot of police / citizens get in trouble


Can your level of force exceed the perps’ level of force?


Is your home your castle?     Bethel incident

Just who can defend the person or the premise?
Section 35.15     Use of Force in Defense of a Person

Includes both oneself and another person


Exceptions:

1. actor provoked the incident

2. actor initial aggressor but has withdrawn and articulated so

3. combat by agreement


retreat rule is applicable here – you are to if it is an option

      Deadly Physical Force [DPF] under the following circumstances

       Can not use DPF in reference to #1 unless



a.  the actor reasonable believes the perp is going to use DPF




 UNLESS there is an avenue of retreat available




EXCEPT

(i) in his dwelling and not the initial aggressor

(ii) a police or peace officer, or person acting under authority of such, pursuant to Section 35.30



OR


b.  perp is or about to commit kidnapping, forcible rape, forcible    
  
     criminal sexual act or robbery; OR

      c.   perp committing a burglary of premises reference to 35.20
DPF as to(i)…key word is IN his dwelling, not outside

DPF as to b & c….is attempting or committing, not having committed


Flight does not count as a defensible excuse

35.20 Use of Physical Force in defense of premises and in defense of a person in the   
  course of a burglary. 


Following definitions need to be explored:

1. premise in real estate, land and the improvements on it, a building
2. building

3. dwelling

4. Burglary


Degree of force discussion as to the crime



Knowing who the perp is



Making graffiti versus criminal mischief



Use of the chokehold


Person in control of premises



Employee, owner, renter of grounds, security guard, has license 
Person in control of dwelling and occupied building



Babysitter, landlord, tenant, invited guest, security guards, employees, 

bouncers, neighbor asked to watch house


Sterling Shortcut Road incident 
Section 35.27

Use of Force Prohibited in Resisting Arrest


Not an arrest section


Administrative rule only

QUESTION:
HOWDO YOU IDENTIFY A POLICE OFFICER?



HOW DOES A POLICE OFFICER IDENTIFY HIMSELF WHEN 


MAKING AN ARREST?



WHAT IS THE OFFICIAL MEANS FOR IDENTIFYING 



ONESELF?
Section 35.30

Use of Force in Making an Arrest / Preventing an Escape


Read over the subdivisions


Anyone can use force…..only the police and peace can do a 205.30 charge


Force discussion as to amount and type, on whom under what circumstances


May still get sued even if your actions are justifiable and reasonable



Example – Milk Station


Subd 3 examples – Cato High School and Hank in Port Byron


Hawkins Arrest at residence with Joe Taylor

Article 40
Defenses Involving Lack of Culpability 

These are not arrestable sections

Section 40.00   
DURESS


Person was forced to commit a crime by other than a police officer


Simple blackmail is NOT LISTED AS AN ELEMENT



Element – component necessary to complete the section requirement


MUST have imminent threat or threat of force


 - a fear of physical force to self, family or friend


Person would not have done the criminal act without this threat


Not in the lifestyle of person, more than just not wanting to do it at that time

Section 40.05

ENTRAPMENT


Criminal act urged by police or public servant


Must show strong urging on part of that public servant/police


Simply affording the person the opportunity is not enough



Example:  radar detail & CB radio

40.10 RENUNCIATION

· Most of you are going to get this one wrong on all your tests


Must declare non-involvement AND try to retard the criminal action



Notify police or target of criminal act


Both elements or the attempts at such must be present


Simply backing out and running away is not enough



Too easy to say “I wanted no part of it….”



Might have known that arrest/detection was imminent



May still be charged with something if act occurs


THIS ACTION MUST BE SHOWN PRIOR TO INCIDENT HAPPENING


………..Monty Python…..SORRY – RUN AWAY!

40.15 Mental Disease or Defect


……….Please……..no volunteers here………

Usually a defense brought up after an arrest is made

Usually not a concern of the police at the time of the arrest or incident


…….Dahmer, Shawcross

Oftentimes you can tell at the time of the incident or arrest

  CHARGES MAY HAVE TO BE AMENDED TO 9.41 MENTAL HYGIENE LAW
  This is not a criminal offense, but a NYS Department of Mental Health law

   Does not carry a criminal record and you do not fingerprint / photo perp

   Explain the arrest procedure

If you are not sure at the time of the arrest – always go higher

      Go with the criminal arrest and not the MHL

       Let the courts amend the charge or just make MHL part of sentence

   CAN NO CHARGE MHL AND LATER AMEND TO CRIMINAL

      You doing so are stating that you knew perp having mental afflictions

WARNING  -  once you have charged the person with a MHL infraction you cannot change to criminal charge later.  You have deemed that person to having mental afflictions and to be mentally incompetent, an automatic defense.  You might have violated his rights at this point in time.  [Ledyard incident]
     If there is doubt as to the person – always go with criminal charges…it can be amended without any incident or wrongdoing on your part

     If there is doubt…..seek out a higher authority

     Might have to go with criminal charges just to quell the situation and later 
amend to MHL later  [Nelson, Loretta]

The arrest sections begin here.  Nothing to this point can be used for an arrest but are definitions, elements or defenses.  

Be observant and wary of sections that have the following:

AND – must have at least two elements present for an arrest

OR – one of the two and not always both; one or the other 
element must be present for an arrest

Always run a File 5 on any potential perp, possibly a File 15 


Other possible checks OOP and DMV

Explain the principles and pitfalls of Grand Jury

§100.00
Criminal Solicitation

Define the criminal section


Person needs to seek help to commit the criminal act


He solicits help or assistance

§105.00
Conspiracy

Define the criminal section


Person agrees to commit a crime with another person


He AGREES to the crime and is not coerced


The person plans or plots, makes introductions or provides references

The “Middleman”



Common in drug investigations and arrests



“I’ll sell you the drugs for $XXX.00”



Common in prostitution and sex investigations



“I’ll have sex with you for $XXX.00”



“I will pay $XXX.00 to have sex with you or another…”

Simply saying that the person will agree to commit the crime is not enough.  There must be other actions to accompany or further the incident.

Prosecution for the act can in any county in NYS should initial agreement occur here and the proposed act was to occur there….. 

This is called an INCHOATE OFFENSE – incomplete or partial

§115.00
Criminal Facilitation

Define the criminal act


Renders aid in the commission of the crime


HELPS


Aid can be in numerous forms:

· Physical

· Information

· Tools / equipment

· Transportation

· Leaves access for the crime; inside job

· Aides in escape or hiding of fugitive [specific charges for this]

· Person may transport item to another 

· To hide evidence or dispose of property

§110.00
Attempt


THIS IS ANOTHER ONE IN WHICH MANY WILL DO POORLY

Read the section and explain the elements

Called an INCHOATE OFFENSE - meaning incomplete or partial 

Simply stated….the perp makes an earnest effort to complete the crime

Arrest procedure:  with the exception of A1 Felony arrests, all others are one level less than the offense which was attempted

§110.10   Attempt….No defense


It does not matter that the act was impossible to finish….it only matters that 
the perp thought there was a possibility it could occur as planed or acted out.

     Example: Auburn Honda attempted burglary


The perp wanted or tried to violate section but certain variables prohibited him from doing so

· Caught in the act by police or another



Copitus Interruptous

· Frustrated and left

high school safe
· Unable to succeed 

Owasco residential burglary

· Partner cowarded out and you are left alone and need help

· Injured during the act
bank / skylight

How to charge a person utilizing attempt:

1. must identify the crime if it would have been successful [burglary, homicide, arson, etc]

2. The criminal act MUST be a crime – felony or misdemeanor



Attempt to commit a traffic infraction….?


Attempt to commit violation of disorderly conduct…?

3. Cannot arrest for §110.00 only…. It must be 110.00 AND crime section attempt what….?

4. with exception of A2 offenses, the act is reduced one degree of severity example: Attempted Grand Larceny 4th  155.30

5. written version on Information Complaint; §110.00;155.30(7)


Who is still confused?

Article 120

Assault and related offenses
One of the most common of all investigations and arrests

Need to know the various elements of the offenses

Need to know the differences in types of assaults

Define PHYSICAL INJURY



Pain versus an actual wound

Define SERIOUS PHYSICAL INJURY



Extreme wound to the potential of death

Define police, peace, fireman and EMS

§120.00
Assault 3rd 

1. Intentional PI to another person

2. Recklessly causes PI to another person [me at Big Guys]

3. With Criminal Negligence, causes PI by deadly weapon or dangerous instrument to another person
Hillside trailer park 


Need to know difference between the two types

      Person did not mean to harm anyone, but due to his negligence he did 
cause PI by means above

· Hunting ‘accidents’

· School bus shootings

· Messing around
§120.01
Reckless Assault of a child by a day care provider

SPI to a child less than 11 by provider or employee

§120.03
Vehicular Assault 2nd 


Vehicular definition – motor vehicle 



What is a motor vehicle and what is not?


List all motor vehicles that might be applicable

1. with CN, the operator causes SPI to ANOTHER [in/outside motor vehicle]

2. AND operator of vehicle, vessel or pubic vessel guilty of §1192 of V&T Law 

3. OR; vehicle with GVW in excess of 18,000 pounds and Haz Mat and the Haz Mat [not the vehicle] causes SPI


OR; snowmobile


OR; an ATV


AND; operator either 1192 under VTL or Parks & Rec Law

#1 & 2 can be ANY motor vehicle and driver 1192

#3 with Haz Mat and vehicle in excess of 18,000 pounds


Driver still has to be 1192 but the material causes the injury, not the vehicle

Has to be 1192 with snowmobile or ATV

DEFINE THE 1192 STATUTES


The five ways to become intoxicated according to NYS statute

Insertion, immersion, injection, inhalation, ingestion, 

Van Ditto accident

Farden Road accident

Railroad right of ways exempt


Railroad trains exempt

§120.04
Vehicular Assault 1st
1. commits the crime of Vehicular Assault 2nd AND
2. license is revoked or suspended for any 1192 infraction


IF THE LICENSE SUSPENSION OR REVOCATION IS FOR ANY REASON OTHER THAN §1192 – THEN IT IS NOT 1ST DEGREE BUT 2ND 


List the suspension and revocation applications


[Centerport Road accident]
§120.05
Assault 2nd 

1. Intentional SPI to another [dragged behind car in Weedsport]

2. Intent to cause PI to another by means of weapon or dangerous instrument

[school bus stabbing with BIC pen]

3. Injury – no matter how slight – to list with intent to obstruct on duty


[APD Drug Raid / Pump Road domestic / Cato Hotel]

4. Recklessly causes SPI to another by weapon or dangerous instrument


[Cross Lake 4th July / Lysol can / squirrel hunters]

5. Other than lawful drugs causes injury or stupor [date rape / alcohol]


this is an intentional act – reckless might be subd 4

6. Felony assault with PI
[Snyder]

7. PI while confined in a correctional facility

8. 18/older and with intent to PI to child 11/7, recklessly causes SPI 
[parent placing child in scalding hot bath]

9. 18 / older intentional PI to person 7/less [adult punched 4 yr in stomach]

10. While on school grounds and with intent to cause PI




a.  causes PI to school employee [teacher assault]




b.  non student PI to student during educational purposes time

11. PI to any mass transit person of bus / train





[recommended not to assault bus driver while on road!!!!]



Does this apply to commercial airlines?
 

§120.06
Gang Assault 2nd

2 or more people cause SPI to another while intent was PI only



[Hunter Road incident / skateboard incident]

§120.07
Gang Assault 1st

2 or more cause SPI with intent to cause SPI



[bicyclist outside Wegmans]

§120.08
Assault on Peace, Police Officer, Fireman or EMS


Difference from Assault 2nd is that this is SPI


Must be on duty at time of assault


NO WEAPON OR DANGEROUS INSTRUMENT USED



[Langtry assault]

§120.10
Assault 1st
1. Intent to cause SPI by weapon or dangerous instrument




[King Ferry labor camp knifing [ Riverview Parking Lot]

2. Intent to disfigure, etc.; does so   [Boo Boo] 
3. With DEPRAVED INDIFFERENCE recklessly causes a grave risk of death which results in SPI to another
[Sempronious knife assault]

          > WILL PROBABLY ALSO ARREST FOR ATTEMPTED MURDER

4. Felony Assault SPI   [Baker Road shooting]

         **** first instance of multiple section arrests

         **** arrest might be for violating at least two sections of above

§120.11
Aggravated Assault on a Peace or Police Officer


Aggravated simply means taking it to a higher level


Person uses a weapon or dangerous instrument



[SPD shooting]
Menacing sections are ass-backwards …. Higher sections are first

Menacing = scare someone with injury or death threat

    Must be imminent; face to face confrontation

THE most important question during a menacing investigation…..


“Were you scared?”  


If the answer is yes, you have Menacing


If the answer is no, you have no Menacing but might have another charge



Cannot arrest for Menacing if answer is NO

§120.13
Menacing 1st 


Commits Menacing 2nd and has prior conviction of it within 10 years

§120.14
Menacing 2nd
1. reasonable fear of injury or death by displaying weapon or instrument or what appears to be a firearm







what would be something that appears to be a weapon?



[Weedsport Halloween incident]

2. repeatedly follows person, or repeatedly does act that has the intent of instilling fear in another [Owasco doll incident] 

3. crime of Menacing 3rd in violation of an Order of Protection [OOP]
    The OOP does not have to originate in your jurisdiction, can come from not only any court in NYS but from any court in United States

     OINK

· If there is an OOP YOU WILL ARREST THE PERP – PERIOD!!!!!

· YOU DO NOT HAVE AN OPTION AND MIGHT BE GUILTY OF A    
             
FEDERAL OFFENSE IF YOU DO NOT.

§120.15
Menacing 3rd 
     Fear by physical menace


No weapons or dangerous instruments


No injury to victim


Size of perp, statements, making a fist or other implied actions will do
· must have instilled fear in other person to have menacing

· if the person is not scared, it is not menacing

· it might be a different charge  [reckless endangerment]

· only exception is if there is an OOP present and valid


City of Auburn shooting


Shady Brook Trailer Park Valentines Day incident
§120.20
Reckless Endangerment 2nd 


Reckless conduct which creates a substantial risk of SPI to another


   [school bus BB gun shootings, clinging to MV, no car seat – ejection]


    Farmer in North Victory multiple incidents 


     Weedsport Hotel arson

§120.25
Reckless Endangerment 1st 


Reckless conduct with depraved indifference to human life and creates a 
grave risk of death



[Emerson Road field party incident / Sempronious party]
How many of you would arrest a parent for allowing an infant to sit on their lap while mowing the lawn?

Reckless endangerment can be used in almost any incident


In an arson arrest – one count of this for each fireman present
· one count of this for each person present in building
§120.30
Promoting a Suicide Attempt


Intentionally causes or aid another person to attempt suicide


NOT A SUCCESSFUL ACT ON THE PART OF THE VICTIM


NOT ILLEGAL TO ATTEMPT SUICIDE IN NYS



§9.41 of MHL


[nurse that provided prescription drugs – her name on pill bottle]

Defendant must know or have reasonable cause to believe that the person 
wants to commit suicide    [Otter Lake incident]


More than just telling someone to go kill themselves…..

You are not required by law to prevent a suicide attempt if you are placed in fear of injury or death to yourself.  Your basic responsibility is to report attempt to police or EMS upon your discovery.  You can be arrested if you are cognizant of the attempt and do not call anyone.  

Police are not required by law to prevent for the same reason.  While you should do all that you can as to avoid a malfeasance suit, getting yourself killed or injured just is not in your job description.   [Aqueduct Park incident]
What would you do when faced with a friend or relative whom you feel is severely depressed and possibly suicidal and has weapons?  Would you take them from this person for safekeeping?

Could you be arrested for Grand Larceny?

If so, what do you do?


Stalking sections


On going systematic series of events intended to instill fear in another person


Taken to a much higher degree than as found in menacing


May include arrest for menacing


Often involves OOP

Article 125
    Homicide, Abortion and Related Offenses

§125.00
Homicide Defined;

Law Dictionary states:

 - destroying the life of a human being.  It may be:


a.  Excusable, as when committed by accident, and without any intent to 

      injure;


b.  Justifiable, if committed with full intent, but under circumstances as to 

     render it proper and necessary, as where the proper officer executes a 
   
     criminal in strict conformity with his sentence or kills a man when 
    
  
     forcibly resisting an arrest, or where one kills another in defense of 
   
     himself or his family, or to prevent from committing an atrocious crime 
   
     attempted with violence, such as rape or robbery.

c.  Felonious, when committed willfully and without sufficient justification.



This includes:

1. SUICIDE;

2. MANSLAUGHTER, where one kills another in a sudden quarrel, and without premeditation, or by accident while engaged in doing some lawful act not amounting to a felony;

3. MURDER, i.e.; willful and premeditated killing with malice aforethought.  This last offense is frequently divided by various state statutes into degrees, according to the atrociousness of the motives with which, or the circumstances under which, the crime is committed.  

FOR THIS CLASS, WE WILL UTILIZE THE DEFINITION AS FOUND IN THE NYS PENAL LAW UNDER §125.00

§125.10
Criminally Negligent Homicide


With criminal negligence, you cause the death of another



Failure to use ordinary care


Hunter sound shooting; yelling FIRE!!! in a public place that results in the death of another; bomb scare; any fatal motor vehicle accident that is not DWI

       Weedsport Gun Club 

§125.12
Vehicular Manslaughter 2nd Degree
1. Criminally Negligent Homicide PLUS

2. DWI [§ 1192 of the NYS V&T Law]; INCLUDES

3. Haz Mat, ATV or Snowmobile

IT IS THE BASICS OF VEHICULAR ASSAULT, ONLY THIS TIME ANOTHER PERSON IS NOT SPI BUT DIES.

Alcohol and death are the mandatory [elements] factors

As in the vehicular assault sections under Haz Mat, the material kills the person


[Valentine Road incident, Rte 5 Christmas incident]

§125.13
Vehicular Manslaughter 1st Degree
Elements:

  
Vehicular Manslaughter 2nd


    AND


Driver’s license is suspended or revoked for any §1192 VTL infraction

The key to this section is that the license of the operator is suspended or revoked for a DWI infraction – any infraction, both administrative or an arrestable section.  

If the license is suspended/revoked for anything else, it is not 1st but 2nd degree.

· Even if you have all the elements for an arrest and you make the arrest, if Grand Jury does not indict there is not much you can do.

§125.15
Manslaughter 2nd Degree
1. recklessly causes the death of another person   [Martville fight, Doty]
2. unlawful abortional act upon a female which causes the death of that female – not the fetus   [( anyone else catch this one?]
3. intentionally causes or aides a person to commit suicide



Kevorkian suicide machine


If someone tells you that they want to do this and you facilitate - trouble 

§125.20
Manslaughter 1st Degree

1. Intent to cause SPI, you cause the death of another




“I only meant to hurt him, not kill him…”   [crowbar fight]

2. Intentionally kills another EXTREME EMMOTIONAL DISTURBANCE

Domestic dispute quarrel







revenge murder of loved one  [loss of child or loved one]



   [Davis Homicide] 

3. Self-explanatory

4. 18 or older, recklessly engages in conduct to 11 under w/grave risk of SPI and causes the death of that person  [Fair Haven babysitter / Parson’s infant]

§125.25
Murder in the 2nd Degree

1. Intentionally causes the death of another person





Affirmative Defense to subd 1






Intent by actions or statement






[homicide at Park ‘N Ride – shows both intents]
2. Reckless death via depraved indifference






reckless endangerment 1st with death





   [Sempronious incident  -  question the response of party goers]

3. Felony Murder









four affirmative defenses for defendant





reduced to this if applicable







[gas station robbery / homicide]


[Parson’s fire]

4. Depraved Indifference to human life, actor >18, creates grave risk of SPI to person <11, causes death to that person






[Parson’s fire]

5. Actor >18 and during the course of one of the listed sex acts on another <14, intentionally causes the death of that person



Also eligible for Felony Murder

§125.27
Murder in the 1st Degree

1.  Intentionally causes the death of another person and:
     a. Either

1. the victim was an on-duty police officer and perp knew so [New Hartford]
2. the victim was an on-duty peace officer and perp knew so

3. the victim was an on-duty corrections officer or employee

4. defendant was serving a life sentence and in prison, or had escaped from a prison and had not been caught, and killed someone   [Nash]

5. witness intimidation   [Nash]

6. contract killing     [Nash]

7. Felony Murder – defendant armed or knew it  [Cahill / New Hartford]

8. intent to kill or SPI more than one during same criminal transaction

9. defendant has prior conviction of murder

10. cruel and wanton manner intended to torture  [Dryden]

11. 2 or more like murders in like fashion in 24 month time period

12. intended victim was a judge and defendant knew it 

13. victim was killed during an act of terrorism

   AND;

     b. The defendant was over the age if 18   [not a minor or possible YO]

2.  Affirmative defenses to reduce it to Murder 2nd 

Article 130
Sex Offenses

§130.00
Definitions


Review all 13 subdivisions in this section


Subd 4 – Married

· Can a husband have sex offense with a wife?

· How about vice versa?

Subd 9 – does not mean Raoul the pool boy…….

· When it states male – it means male

· When it states female – it means female

· 
What is the definition of both?

· Person means a human being………..

· Him or his might mean both sexes; need to read section to determine

§130.05
Sex Offenses; Lack of Consent

1. in every one of the offenses, it is automatic that there is no consent
          
Even if there is in some instances, the law deems that there is none

2. Lack of Consent results from:





                        a.  Forcible Compulsion – as stated in §130.08

b. Incapacity to consent – explained in subd 3 following

c. Crime is sexual abuse or forcible touching – consent no factor

d. Rape 3rd or Criminal Sexual Act 3rd  - in which victim said NO

3. Incapable of Consent when he or she is:

a. less than 17 years old

b. mentally disabled

c. mentally incapacitated

d. physically helpless – does not include consensual binding [handcuffs]

e. committed to NYS DOCS – actor an employee

f. committed to local correctional facility – actor an employee

g. youth in residential care – actor an employee

h. client or patient of health care – actor a provider [EMT / ambulance] TTH
 If your dating ability is limited, getting one of aforementioned jobs will not help..…

§130.16
Corroboration Necessary

 No conviction on statement of defendant alone……     

a. must show willful attempt to do so on part of defendant

b. must show some physical evidence linking the defendant to victim



[Sennett Rape / Cato Hotel / Sennett non –rape]

§130.20
Sexual Misconduct

1. Sexual intercourse w/ another without their consent – Catch All 

2. Oral or anal sexual conduct w/ another w/o their consent – Catch All
3. He or she has sexual conduct with an animal or dead person



Changed to include all acts



Animal is the key word [Hoopes Park]



[Martville / Sempronious / Frost Hill      animal]



[St. Joseph’s Cemetery       deceased]

§130.25
Rape 3rd Degree

Rape is not a same sex incident.  One has to be a male and the other a female.


Can a female rape a male……?

1. Engage in intercourse with another – factor other less than 17 years old

2. Actor 21 or older, intercourse with another who is less than 17 years old
Statutory Rape



Female victim at the Bluff’s



Male victim – Weedsport Special Ed instructor


3. Engage in intercourse with another – factor other than incapacity to consent



“NO!”; victim was too afraid to resist…..



NO weapons    

§130.30
Rape in the 2nd Degree

1. Actor 18 or older, intercourse with victim less than 15 years old


Affirmative Defense if actor less than 4 years older than victim



High School


Will reduce incident to Rape 3rd 

· All affirmative defenses reduce the offense one section

2. Sexual Intercourse with person mentally disabled or mentally incapacitated

What if the actor is also mentally disabled?
§130.35
Rape in the 1st Degree

1. Sexual intercourse by Forcible Compulsion





force can be actual or implied






[Sennett rape has both factors]

2. Incapable of consent due to being physically helpless

3. Victim less than 11 years old; actor can be any age

4. Victim less than 13 and actor 18 or older

§130.40
Criminal Sexual Act 3rd Degree

§130.45
Criminal Sexual Act 2nd Degree

§130.50
Criminal Sexual Act 1st Degree


Used to be called Deviate Sexual Intercourse – Political Correctness of law

It is the exact same elements of Rape – only the act in not standard intercourse

This is an act in which the actor has either oral or anal sex [either male of female] 
performed on him or her, or performs it on the victim. 

Actors can be either same or opposite sex

The wording of CRIMINAL refers only to adults in that particular act.  It means that it is not consensual and minors are not involved.  

      Is it legal for a husband / wife to do these acts?

      Is it legal for a non-married couple to do these acts?

What do you arrest for if you find consensual sexual acts – as defined by the statutes - being performed by two consenting adults in privacy?

What do you arrest for if you find consensual sexual acts – as defined by the statutes – being performed by two consenting adults in public?

What do you arrest for if you find consensual sexual acts – as defined by the statutes – being performed by two consenting same sex adults in public?


[Cruz]
§130.52
Forcible Touching

      ……mopery with intent to grope   

      Buggery versus Wanker in English Law

Does not mean having to touch another on their request and you do not want to!

Any intentional illicit contact w/another person for gratification for the actor or degradation purposes to that person being touched
This is NOT accidental, or results of an accepted medical / legal procedure 

     Just what would that include?

Can be same sex or opposite sex

MUST be sexual or intimate parts as accepted in Western Civilization 

Can do so through clothing

Does not mean insertion into person by actor – outside of body

It is NOT sexual harassment – but can be a component of it


One is a civil suit, the other criminal


Can be a standard practice and then that one day………….
§130.55
Sexual Abuse 3rd Degree

Forcible touching is lesser in severity than Sexual Abuse

This might include inserting a digit into victim, but not necessary

Person subjects another to illicit sexual contact [ANY type] w/o consent


Affirmative defense – other/victim 14 – 17 and consensual, with perpetrator 
having a less than five year age difference

                   Called Heavy Petting   [high school]

§130.60
Sexual Abuse 2nd Degree
A person subjects another to illicit sexual contact [ANY type] w/o consent by:

1. some factor other than being less than 17 years old

2. less than 14 years old

§130.65
Sexual Abuse in the 1st Degree

Person subjects another to illicit sexual contact [ANY type] w/o consent by:

1. Forcible Compulsion

2. Victim is physically helpless

3. Other person is less than 11      [Smithler Road incident]

Aggravated Sexual Abuse sections…...

Aggravated simply means taking it to a higher level

Same elements as sexual abuse statutes, only inserting a foreign object into any sexual orifice [not mouth] is the key element added


Foreign object is not Raoul the Pool Boy……..


NOT a body part


Insertion - Capable of causing injury but injury is NOT a requirement


     Valid medical practice only one listed as an exception


   Question – is a valid legal practice included in this….? 

                         May require a court order to search.

§130.90
Facilitating a sex offense with a Controlled Substance

1. You posses a drug you need a script to legally have and give it to another person with intent to commit a felony sex crime to that person




AND

2. Commits or attempts to commit that felony sex crime.

Article 140

Burglary and Related Offenses 
One of the most common investigations you will encounter

§140.00
Definitions


Go over all of them


Building may be a dwelling……dwelling not a building


Subd 3 – shift work still incorporates a building


List on board all t he types of buildings and dwellings

§140.05
Trespass

Knowingly enters or remains unlawfully in or upon premises

Do not need prior notice for all infractions of this section


Some times you just simply have to be there…….


If you thought you were there lawfully, you might be


Posted signs during hunting seasons


School grounds with snowmobiles


Perp refuses to leave once on premises


You do not own water unless you own all the land around it [pond/lake]

§140.10
Criminal Trespass 3rd Degree
** The term criminal simply means it takes it to a higher degree
This intent is [usually] INSIDE a structure without a KNOWN secondary criminal action.  If there is a second criminal action – it is probably a burglary.  Often found with non-criminal intent on the part of the defendant.  [Cato High School / Middle School roof]

A person is guilty of CT 3rd when he knowingly enters or remains unlawfully in a building or upon real property when:

a. Fenced in or otherwise designed to exclude intruders [pools / Bethel roof]

b. Elementary or secondary school , children’s camps

c. Excess of 1 million and told to leave school 

d. Less than 1 million and told to leave school

e. Public housing project violation of posted rules

f. Public housing project and told an order by an official 

g. Railroad right of way   [fatal incidents – explain arrests]

§140.15
Criminal Trespass 2nd Degree 


Knowingly enters or remains unlawfully in a dwelling
 When you lack elements for a burglary……


Domestic incidents and OOP’s


Owasco incident


SPD dog bite


Problems with this that might arise:


Overkill in reported domestics


The OOP and invited guest



Who has right to be in residence?  



When do you lost license?
Par-a-mour Relationship
§140.17
Criminal Trespass 1st Degree

Knowingly enters or remain unlawfully in a building and during the act:

1. he or another possesses an explosive or deadly weapon [Furnace St]
2. possess a firearm and there is ammunition

3. knows that another person has firearm and ammunition

Explosives could be flammable liquids

     ATF definition

§140.20
Burglary 3rd Degree
     Knowingly enters or remains unlawfully in a building with intent to commit a crime therein

        Probably most common of all burglaries
Burglary is a two part criminal offense:


Criminal Trespass      [any one of the three degrees]



PLUS


INTENT of ANY second crime
  [must be a crime]


Cannot make an arrest for just burglary


MUST have a second charge and must be a crime

Burglary 3rd does not involve weapons or injury

[Weedsport High School vandalism]

tth
§140.25
Burglary 2nd Degree 
Knowingly enters or remains unlawfully in a building with intent to commit a crime therein and:

1. In effecting entry, while in the building or in immediate flight therefrom:
a.  Perp is armed with explosives or deadly weapon    [Salem Street]

b. Causes PI to any person not a participant  [Pizzeria pursuit]

c.  Uses or threatens the immediate use of a dangerous instrument  [Hendricks Oil] 

d.  Displays what appears to be a …..firearm    [Berger / shooting]


OR;

2. The building is a dwelling

Simply burglarizes with no other actions or elements

NO injury or weapons involved

Most common of all residential burglaries

ANY crime without injury, death or weapons by actor

Explain the difference between burglary and dwellings with former residence
YOU DO NOT ARREST FOR BOTH BURGLARY AND CRIMINAL TRESPASS – IT MUST BE ONE OR THE OTHER, WITH ONE EXCEPTION


- fences - as to show intent on part of perp
§140.30
Burglary in the 1st Degree

      Burglary 2nd [subd 2] PLUS any of the following:
1. Is armed with explosives or a deadly weapon     [Snyder 2nd burglary]

2. Causes PI to any person not a participant                    “

3. Uses or threatens use of a dangerous instrument         “

4. Displays what appears to be a …….firearm                 “
      [Affirmative defense if not loaded]       

§140.35
Possession of Burglar’s Tools

  You have in your possession any tool, instrument or article that can be utilized to facilitate a forcible entry.  Might be an ordinary tool in one respect, but at the time of the offense it is a burglar’s tool.  Do not have to make an arrest for burglary

§140.40
Unlawful Possession of Radio Devices
       Radio device – any device capable of receiving a police transmission, or any device used for communicating between two of more people.


Use either one of these in the commission or attempted commission of robbery, burglary, larceny, gambling or any drug transaction.

Article 145 
Criminal Mischief and Related Offenses

Criminal Mischief – the unlawful destruction of another’s property

*****Except for domestic disputes in which it can be for the destruction of YOUR property if done with the intent of harassing or threatening a second person.
Proprietary Interest
51%
Can be done by any means excepting by fire


If done by fire it is Arson.

· Cumulative dollar value with this crime
§145.00
Criminal Mischief in the 4th Degree

….having no right to do so nor any reasonable ground to believe that he has such right, he:

1. intentionally damages the property of another

2. intentionally participates* in the destruction of an abandoned building

3. recklessly damages property of another in excess of $250.00

[person in custody; Wells students; Doty incident]
What are the dollar values associated with subdivision 1?

Minimum dollar value



Maximum dollar value

§145.05
Criminal Mischief in the 3rd Degree

….having no right to do so nor any reasonable ground to believe that he has such right, he:

1. damages the motor vehicle of another with attempting to commit larceny,

 AND; prior convictions for stated offenses in ten year period

2. damages property of another in amount exceeding $250.00

[J-E rock throwers]


            What is the maximum dollar value with this crime?

§145.10
Criminal Mischief in the 2nd Degree

….having no right to do so nor any reasonable ground to believe that he has such right, he:


….damages property of another with value exceeding $1,500.00


      What is the maximum dollar value with this crime?



[Howland Island incident / Auburn Fire Department]

Ransacking 
§145.12
Criminal Mischief in the 1st Degree

….having no right to do so nor any reasonable ground to believe that he has such right, he:


….damages property of another by means of an explosive.


ATF definition of an explosion

· any device that once detonated it does not result in fire to property
[Union Springs incident]

§145.14
Criminal Tampering in the 3rd Degree

“you mess with someone else’s property…”


       [Benton truck]

§145.15
Criminal Tampering 2nd Degree


      by-pass water meter, turn on water valve

§145.20
Criminal Tampering 1st Degree



[Genoa water tank / ConRail]

§145.22
Cemetery Desecration in the 2nd Degree



amount of damage less than $250.00

§145.23
Cemetery Desecration in the 1st Degree



amount exceeding $250.00 


        [Fleming headstone / finger]
§145.25
Reckless Endangerment of Property
· there is no damage to any property 

· there is just a risk of damage due to the actions of the defendant

· the value of the property is in excess of $250.00

§145.60
Making Graffiti

Read the section

Not as bad as Criminal Mischief – possibly without criminal intent

Article 150 

ARSON
· The #1 article missed most on tests

The unlawful damaging of property by fire

If the means of destruction [human, bomb, incendiary device, etc.] is by fire, it is arson and not criminal mischief.

If the means of destruction is by other than fire, it is criminal mischief.

Incendiary in nature – human involvement
3 requirements to make an arrest for Arson in New York State
1. Proof that there was a fire

2. That the fire was INCENDIARY in nature

3. That the defendant did it.

§150.01
Arson in the 5th Degree


A person is guilty of arson in the fifth degree when he or she intentionally damages property of another without consent of the owner by intentionally starting a fire or causing an explosion.

Key word here is property – can be any real or personal property

The explosion creates a fire which damages the property

         Port Byron domestic
§150.05
Arson in the 4th Degree 

1. recklessly damages a building or motor vehicle by intentionally
                      
 starting a fire or causing an explosion

2. Affirmative Defense  -  if you are the sole owner and done without malice

Burn barrel 

§150.10
Arson in the 3rd Degree

1. intentionally damages a building or motor vehicle by starting a  

fire or causing an explosion

2. (a) if you are the sole owner

(b) You do the destruction for a lawful purpose

(c) You have no reasonable ground to believe that anyone is


present in the building or motor vehicle at the time 

Shady Brook trailer park

Damage Incorporated
§150.15
Arson in the 2nd Degree

A person is guilty of Arson in the 2nd Degree when he intentionally damages a building or a motor vehicle by starting a fire AND

a.    A person other than the defendant is present in the building     

or the motor vehicle at the time of the incident AND

b.    the defendant knows that the fact or the circumstances are


such as to render the presence of such a person therein a

          reasonable possibility.
   

If there are people present – one count of Reckless Endangerment 1st or 

 2nd depending on how much they were endangered

And with any arson fire – also one count for each fireman at scene


Weedsport hotel and video

§150.20
Arson in the 1st Degree

A person is guilty of Arson in the 1st Degree when he intentionally damages a building or a motor vehicle by causing an explosion or a fire and when
a.
such explosion or fire is caused by an incendiary device propelled,

thrown or placed inside or near such building or motor vehicle; OR

         when such explosion or fire either  


(i)  causes SPI to person other than defendant OR


(ii)  the explosion or fire was caused with the expectation of


       receipt of financial advantage or pecuniary profit by the actor

     AND

b.
another person is present in building or motor vehicle at the time

      AND

c.
the defendant knows that the fact or the circumstances are


such as to render the presence of such a person therein a


reasonable possibility.


Shady Brook Spite/Revenge
What other charges would you do with this one?

Article 155
  Offenses Involving Theft & Larceny
§155.05
Larceny - Defined

§155.20
Larceny; Value of Stolen Property

1. market value at the time and place of the crime

2. self-explanatory

3. when stealing municipal services – 12 month value of item
4. WHEN THE VALUE OF THE PROPERTY CANNOT BE SATISFACTORILY ASCERTAINED PURSUANT TO THE STANDARDS SET FORTH IN SUBDIVISIONS ONE AND TWO OF THIS SECTION, ITS VALUE SHALL BE DEEMED TO BE AN AMOUNT LESS THAN $250.00.

§155.25
Petit Larceny


A person is guilty of petit larceny when he steals property.

· The property must be of another

· You cannot be arrested for taking your own property

· You can be arrested for taking joint property 

· Usually handled in Family Court

· Minimum dollar value

· Maximum dollar value

§155.30
Grand Larceny in the 4th Degree

A person is guilty of Grand Larceny in the 4th Degree when he steals property and when:

1. the value of the property exceeds $1,000.00

2. the property consists of a public record, writing or instrument kept, filed or deposited according to law with or in the keeping of any public office or public servant

3. the property consists of secret scientific material

4. the property consists of a credit card or debit card

5. the property, regardless of its nature, is taken from the person of another

6. the property, regardless of its nature and value, is obtained by extortion*
7. the property consists of one or more firearms, rifles or shotguns as defined in §265.00 of the NYS Penal Law**

8. the property is a motor vehicle with a value > $100.00***
9. the property is a religious items >$100.00 and taken from a place commonly used for [recognized] religious worship
10.  an access device to gain unlawful telephone service

11.  property is anhydrous ammonia and intended for the use of the illegal drug called methamphetamine.  

* This is a simple fear and not life threatening or to a higher degree [GL 2nd]
** IT DOES NOT MATTER HOW MUCH THE FIREARM COST, IT IS A MINIMUM CHARGE OF GRAND LARCENY FOURTH DEGREE.  IT MIGHT BE AN ADDITIONAL CHARGE DEPENDING ON THE VALUE OF THE FIREARM.

· A firearm is NEVER Petit Larceny.

*** Not to be confused with Unauthorized Use of a Motor Vehicle

§155.35
Grand Larceny 3rd Degree


A person is guilty of Grand Larceny in the 3rd Degree when he steals property and when the value of the property exceeds $3000.00.


What could this property be……….?

§155.40
Grand Larceny in the 2nd Degree


A person is guilty of Grand Larceny in the 2nd Degree when he steals property and when:
1. the value of the property exceeds $50,000.00

2. property, regardless of its nature or value, is done by extortion in which fear includes:

a. personal injury to a person in the future

b. cause damage to property [any real or personal property]

c. force person to abuse official duties or entrapment

§155.42
Grand Larceny in the 1st Degree


A person is guilty of Grand Larceny in the 1st Degree when he steals property and when the value of the property exceeds $1 million 

Article 160
Robbery
A face to face confrontation with the unlawful taking of another person’s property.

§160.00
Robbery; defined.

Robbery is forcible stealing.  

It does not mean having to break something off to unlawfully take it. 

It means a face to face confrontation with the threat of or the use of force to steal property [larceny] that does not belong to you.
§160.05
Robbery in the 3rd Degree

A person is guilty of robbery in the 3rd degree when he forcibly steals property.

No weapon, injury or death

STRONG ARMED ROBBERY

Might pretend to have a weapon but has nothing on him that portrays one – hand/finger in coat pocket………..

Usually spontaneous


[fatal drug rip-off / “woman” bank robbery / pizza delivery]

§160.10
Robbery in the 2nd Degree

A person is guilty of robbery in the 2nd degree when he forcibly steals property and when:

1. is aided by a second person, OR;
2. in the commission or immediate flight therefrom:



a. causes PI to another non-participant



b. displays what appears to be a firearm

3.  the property is a motor vehicle






       Carjacking   


Subd 1 & 2- Hendricks Oil


b.    Imitation weapon

· “Gypsy Activities”
§160.15
Robbery in the 1st Degree

A person is guilty of robbery in the 1st degree when he forcibly steals property and when, in the course of the commission of the crime or of immediate flight therefrom, he or another participant in the crime;

1. causes SPI to another non-participant   [Highway Oil / Gypsy]
2. is armed with a deadly weapon    [Ledyard mini-mart]

3. uses or threatens use of a dangerous instrument



[bike robbery / Hendricks Oil / Highway Oil]
4. displays what appears to be a deadly weapon


Affirmative Defense rule 

Article 165
Other Offenses Relating to Theft

§165.00
Misapplication of Property


When you refuse to return something you borrow, when you rent or lease something and do not take it back, or you sell or give away something of another that you had in once legally in your possession.

§165.05
Unauthorized Use of a Motor Vehicle 2nd 

§165.06
Unauthorized Use of a Motor Vehicle 1st 


You exercise control over a motor vehicle without permission or beyond the agreed upon allotted time period.

Joyriding 

Not only is the driver arrested – but all people knowingly and intentionally inside the vehicle.


[H&L Ford / “woodchuck” / Route 104]

§165.15
Theft of Services
When you steal or receive the services of any of those included in the §

This charge is often in conjunction with a larceny charge

Criminal Possession of Stolen Property

· when you cannot prove that the person stole the items – but has them in his possession

· NOT a charge to be done in connection with larceny

· It is either one or the other

· Not a charge to be done with Burglary

· Sections parallel the larceny sections
· You do not have to prove that he stole them – but you do have to prove that the person knows the item is stolen

· A person having possession on good intent is not guilty of the crime

[Everson Museum / Joe Taylor / Ira cousins]

§170.20
Criminal Possession of a Forged Instrument 3rd 

Anyone here got a fake ID card?

§190.23
False Personation


A person is guilty of false personation when after being informed of the consequences of such act, he or she knowingly misrepresents his or her actual name, date of birth or address to a police officer or peace officer with such intent to prevent such police officer or peace officer from ascertaining such information.  

Are you who you say you are?  

You will be arrested if this is not really you.

Have to state your name, where you are going, where you have been

Does not have to be an actual person – just fictitious name


Route 5 traffic stop

§190.25
Criminal Impersonation in the 2nd Degree

A person is guilty of criminal impersonation in the 2nd degree when he:

1. impersonates another and does an act in such assumed character with intent to obtain a benefit or to injure or defraud another; OR

2. pretends to be representative of another person or organization and does so for his own gain; OR
3. a. pretends to be a public servant or wears uniform of that 
organization, or misrepresents in words or actions as a valid 
representative of that organization; AND

b. induces another to act for the benefit or order of that 



organization which aides only the actor

1. traffic stop – part 2

2. fund raising scheme
3. “UPS”

§190.26
Criminal Impersonation in the 1st Degree
A person is guilty of criminal impersonation in the 1st degree when he:

1. pretends to be a police officer or misrepresents himself as such

2. does so reference above and commits/attempts commit felony

3. by oral communication – wrongfully obtains a prescription

             1 - Syracuse incident


        2 – phone solicitors

§190.60
Scheme to Defraud in the 2nd Degree

‘…systematic ongoing course of conduct with intent to defraud…’

§190.65
Scheme to Defraud in the 1st Degree


Above with:

a. ten or more people; OR

b. $1,000.00 from one or more people

§195.05
Obstructing Governmental Administration 2nd Degree


You intentionally interfere with the lawful administration of justice by physical means, intimidation, with communications devices or by setting a dog loose on a public servant in the performance of duty.


You cannot lay a hand on a police officer!


Cato domestic

§195.08
Obstructing Governmental Administration by means of a


 self-defense spray device.


You spray a police or peace officer with pepper gas or tear gas.


Throop domestic fight

§195.10
Refusing to Aid a Peace or Police Officer


…..upon command by a peace or police officer identifiable or identified to him as such he unreasonably fails or refuses to aid such peace or a police officer in effecting an arrest, or in preventing the commission by another person of any offense.

§195.15
Obstructing Firefighting Operations


….intentionally and unreasonably obstructs the efforts of any:

1. firemen in extinguishing a fire

2. fireman, police officer or peace officer performing duties during an imminent danger by toxic fumes or gases.

Grass fire/ Weedsport Hotel

§205.00
Escape and Related Offenses
§205.05
Escape in the 3rd Degree

A person is guilty of escape in the 3rd degree when he escapes from custody.

You need the following criteria:


I have placed you under arrest


I have you under my control – custodial interference


You break free from my control



Kick out back of patrol car window

§205.10
Escape in the 2nd Degree

1. escapes from a detention facility

2. having been arrested for, charged with or convicted of a C,D or E Felony, you escape from custody

3. a Youthful Offender escapes from custody

1. Thanksgiving escape 

2. Albany / SPD 

3. Montezuma

§205.15
Escape in the 1st Degree
1. having been charged with or convicted of a felony, he escapes from a detention facility

2. having been arrested for, charged with or convicted of a class A or B felony, he escapes from a detention facility

1. Hawkins / Hannibal

2. Rouse

§205.20
Promoting Prison Contraband 2nd 


Bring in any unlawful or prohibited item to a detention facility


Have in your possession any of the above



Tanner

§205.25
Promoting Prison Contraband 1st 


Dangerous contraband



Screw driver

§205.30
Resisting Arrest


A person is guilty of resisting arrest when he intentionally prevents or attempts to prevent a police officer or peace officer from effecting an authorized arrest of himself or another person.

THE MOST OVERUSED SECTION OF LAW

CRY WOLF WITH THE COURTS


No one enjoys being arrested.  You have to accept a certain amount of resistance.  There is a big difference between resisting and not wanting to be arrested


Can be passive – closet

or with force – West Bay Road

§210.00
Perjury

When you either make a false written statement that includes the statement: “….made under penalty of perjury…”


Or


During a trial or any proceeding you make a knowingly false statement and had sworn an oath to tell the truth…..



Lt. Lamsferd

§210.35
Making an Apparently Sworn False Statement 2nd 


You give a written statement you know not to be true, swear that it is and it is introduced into court

§210.45
Making a Punishable False Written Statement


You make a false statement on a legal document or application



Application for employment – arrest record
§215.50
Criminal Contempt 2nd 


Usually anti-social or disruptive courtroom behavior


Subd. 4 – contumacious behavior


Canadian solicitor

§215.51
Criminal Contempt 1st 

a. grand jury behavior

b. Order of Protection

Conquest couple

Drug Offenses


They are there and I am not going to go over them……


They are confusing


When you arrest a person for criminal sale – you also arrest them for criminal possession of that narcotic or drug, as you have to possess to sell.  

§221.05
Unlawful Possession of Marihuana


Not marijuana 


A very small amount


You issue an appearance ticket for this offense



Scipio stop


Weight of the marihuana is dried weight

*§221.30



Emerson Road 

Article 240

Offenses Against Public Order 


Public place – 



A place to which the public or a substantial group of



persons has access to

· Includes a dwelling during a domestic dispute

· This is a great charge to initially place on someone to hold them until you can get everything sorted out

§240.20
Disorderly Conduct 


The catch all of criminal offenses


If one cannot be arrested for anything else – utilize this


A person is guilty of disorderly conduct when, with intent to cause public inconvenience, annoyance or alarm, or recklessly creating a risk thereof, he:

1. engages in fighting or in violent, tumultuous or threatening behavior

2. makes unreasonable noise

3. uses abusive or obscene language, or makes an obscene gesture

4. without lawful authority, he disturbs any lawful assembly or meeting of persons

5. obstructs vehicular or pedestrian traffic

6. congregates with other persons in a public place and refuses to comply with a lawful order of the police to disperse

7. creates a hazardous or physically offensive condition by any act which serves no legitimate purpose.

Can be in a residence if during a domestic
§240.26
Harassment in the 2nd Degree


A person is guilty of harassment in the 2nd degree when, with intent to harass, annoy or alarm another person:

1. he or she strikes, shoves, kicks or otherwise subjects such other person to physical contact, or attempts or threatens to do the same

2. he or she follows a person in or about a public place or places

3. he or she engages in a course of conduct or repeatedly commits acts which alarm or seriously annoy such other person and which serve no legitimate purpose.

Can be done in either public or a private location

§240.25
Harassment in the 1st Degree


……repeatedly either:

follows a person in a public place


engages in a course of conduct


commits acts


……which places person in fear of injury.

 §240.30
Aggravated Harassment 2nd Degree

A person is guilty of aggravated harassment in the 2nd degree when, with intent to harass, annoy, threaten or alarm another person, 

1. EITHER

a. communicates with a person, anonymously or otherwise, by telephone, telegraph, mail, or any form of written communication in a manner to cause annoyance or alarm

b. causes a communication to be initiated by mechanical or electronic means or otherwise with a person, anonymously or otherwise.

2. makes a telephone call, whether or not a conversation ensues, with no purpose of legitimate communication

3. strikes, shoves, kicks or otherwise subjects another person to physical contact, or attempts or threatens to do the same because of a belief or perception regarding such person’s race, color, national origin, ancestry, gender, religion, religious practice, age, disability or sexual orientation, regardless of whether the belief or perception is correct

4. commits the crime of Harassment 1st and has prior conviction of it within a ten year time period
· can be a phone answering machine message

· any form of electronic communication EXCEPT instant messaging when you log onto that persons IM

· you can tape any phone conversation and it is not illegal

· can be a legitimate phone conversation and “go south”

· you can not instigate harassing statements and then expect the other person to be arrested

· the phone tap versus a phone trap

§240.40
Appearance in public under the influence of narcotics or a


 drug other than alcohol


Person is in public, deviant behavior, and high


Substance must be a narcotic or a drug


Cannot be alcohol

Question: What do you arrest a person for who is obviously highly

       intoxicated in public, causing some sort of disturbance or

      deviant behavior, and there is no local ordinance for


      something such as breach of peace?

§240.45
Criminal Nuisance 2nd Degree


Read the sections

· old fridge with door still attached

· party house with kids

· Throop boaters
§240.50
Falsely Reporting an Incident 3rd
§240.55
Falsely Reporting an Incident 2nd
§250.60
Falsely Reporting an Incident 1st

Explain the intent

· Union Springs fire calls

· Bomb scares

§240.61
Placing a false bomb or hazardous substance 2nd


Private location

§240.62
Placing a false bomb or hazardous substance 1st 



School or public building


What is a false bomb or hazardous substance?

Port Byron, Auburn bombs – Weedsport substance

§245.00
Public Lewdness


A person is guilty of Public Lewdness when he intentionally exposes the private or intimate parts of his body in a lewd manner or commits any other lewd act:


a.  in a public place


b.  in private premises under circumstances in which he may readily be observed from wither a public place or from other private premises, want with intent that he be so observed.

· What is a lewd act?

· http://www.m-w.com/dictionary/lewd 

· What is an intimate or private part?

Weedsport field days, Emerson Park

§245.01
Exposure of a Person


A person is guilty of exposure if he appears in a public place in such a manner that the private of intimate parts of his body are unclothed or exposed.  


Aqueducts Park

· What about “No Shirt, No Service”?

· Can women be topless in public?

“Moravia 4”

§255.17
Adultery

Not a common charge


What other charge has the same prior notice?

A person is guilty of adultery when he engages in sexual intercourse with another person at a time when he has a living spouse, or the other person has a living spouse.

· Key phrase – sexual intercourse

§260.10
Endangering the Welfare of a Child


A person is guilty of endangering the welfare of a child when:

1. knowingly acts in a manner likely to be injurious to the physical, mental or moral welfare of a child <17

2. being a parent, guardian or a person legally charged with the care or custody of a child <18 – he allows the child to be:

a. an abused child

b. a neglected child

c. a juvenile delinquent

d. PINS

· Can actually cause injury – Aurelius 

· Can be potential – Seneca River 

· #2 – must set Prior Notice with the adult

§260.20
Unlawfully Dealing with a Child 1st Degree

A person is guilty of Unlawfully Dealing with a Child 1st when:

1. child <18 illicit sex or drug usage takes place

2. gives or sells or causes to be given or sold alcoholic beverages to a person <21 

· parent can give to his child

Martville incident

§260.21
Unlawfully Dealing with a Child 2nd Degree


A person is guilty of Unlawfully Dealing with a Child 2nd when:

2.   tattoo to child <18

3.   sells tobacco to child <18

Firearms and other Dangerous Weapons

§265.00
Definitions


Go over all of these

Criminal Possession of a Weapon statutes – ‘highlights’

You must link the incident with the section 

This is a must read situation

§265.01(4)
CPW 4th 


He possesses a rifle or a shotgun and has been convicted of a felony or serious offense
· what is the problem with this section?

· Look at subd 1 for the answer……….

§265.25
Certain Wounds to be Reported

Read the section


All health care providers

§265.26
Burn Injury and Wounds to be Reported


Read the section


All health care providers

· Frost Hill incident

· Port Byron well incident

